STANDARD TERMS AND TRADING CONDITIONS

In these general terms and trading conditions (“the/these Terms”), unless inconsistent with the context: 

a. “the Boatyard” means the premises occupied by Hout Bay Boatyard CC situated within the Hout Bay Harbour including the Marina adjacent to the premises;

b. "the Company" means Hout Bay Boatyard CC; and 

c. "the Customer" means the party with whom the Company contracts.

These Terms, the Rules of Storage and the Rental Schedule set forth in Annexure “A”, attached hereto, form part of the Agreement between the Company and the Customer in connection with the launching, retrieval, maintaining and storing of any vessels (“the Services”) by the Company as set forth in the Application for Storage to which these Terms are attached, which also forms part of the Agreement.

GENERAL:

1.
The terms of this Agreement form the sole contractual relationship between the parties in relation to the subject matter of the Agreement and no variation of this Agreement shall affect the terms of this Agreement unless such a variation is in writing by the parties to this Agreement.

2.
No extension of time or indulgence granted by the Company to the Customer shall be deemed in any way to affect, prejudice or derogate from the rights of the Company in any respect under this Agreement , nor shall it in any way be regarded as a waiver of any rights hereunder, or a novation of this Agreement. 

3.
If this Agreement is signed for the Customer by a person (“the Signatory”) acting as an agent representative of the Customer, then the Signatory in their personal capacity shall be liable for all the obligations imposed on the Customer in terms of this Agreement in the event the Customer fails to comply with the Customer’s obligations in terms of this Agreement.

4.
If any provision of this Agreement is unenforceable then that unenforceable provision shall be severed from the remaining provisions of this Agreement, which shall not be effected and shall remain in full force and effect. 

5.
The Customer acknowledges that in the event of any Vessel being sold by the Customer whilst in storage such sale will be made subject to these Terms being binding on the new owner. 

DEPOSIT:

6.
Upon signature of this Agreement, the Customer shall be required to pay a deposit equal to 1 (ONE) months rental, as set out in the Application for Storage, to the Company, which deposit shall not accrue interest. 

7.
The Company shall be entitled to use all or any part of the deposit to cover any rental which has not been paid or any unpaid charges due in terms of the Agreement, the cost of any repairs to the storage yard for which the Customer is liable in terms of this Agreement or in law, and for any other costs or damages arising from the Customer’s breach of any provision of this Agreement.  

8.
The deposit or balance thereof, as the case may be, shall be returned to the Customer by no later than 30 (THIRTY) days after the date of termination of the Agreement.  

9.
The Customer undertakes that the deposit will not be used to offset payment for the last month’s rent or for any other rental or charge or amount due in terms of this Agreement.


PAYMENT:
10.
The Prompt Payment of each and every sum owing by the Customer to the Company from time to time under this Agreement or any other agreement between the Customer and the Company arising from or in connection with this Agreement (“the Customer’s Debt”) is the essence of this Agreement. “Prompt Payment” is defined as payment for storage one month in advance of each and every sum due under this Agreement on or before the first business day of each month.

10.1
The Customer hereby acknowledges and agrees that the Company shall have a lien over all Vessels stored within the Boatyard to secure payment of all amounts due to the Company under this Agreement and that in terms of such lien, the Customer shall not be entitled to remove the Vessel/s from the Boatyard until payment of the Customer’s Debt in full has been received by the Company.

10.2
In default of the Prompt Payment of the Customer’s Debt, the Customer authorises the Company:-

10.2.1
to attach a  monthly interest rate of 2% (TWO PERCENT) per month on the Customer’s Debt which will be added to the Customer’s statement;

10.2.2
to refuse the Customer and the Customer’s agents access to the Vessel and the Boatyard;

10.2.3
to hold onto and/or ultimately dispose of the Vessel/s subject to clause 10.3.

10.3
In the event that the Customer’s Debt is not paid 30 (THIRTY) days after the first business day of the month or the Customer fails to collect the Vessel/s after the Company has required the Customer to collect it/them, the Company may, subject to clause 10.5, sell the Vessel and pass all ownership to them and use the proceeds of sale to pay first the costs incurred by the Company and secondly in paying the Customer’s Debt and to hold any balance for the Customer. Interest will not accrue to the Customer on the balance.

10.4
If the proceeds of sale are insufficient to discharge all or any part of the costs of sale incurred by the Company and the Customer’s Debt, the Customer must pay any balance outstanding to the Company within 7 (SEVEN) days of a written demand from the Company. Interest will continue to accrue on the Customer’s Debt until payment has been made.

10.5
Before the Company sells the Vessel/s, the Company will give the Customer notice in writing of the amount of the Customer’s Debt at the date of the notice and that in default of payment within 14 (FOURTEEN) days of the date of the notice, the Company will sell the Vessel/s in the manner set out in the said notice. The Customer agrees that the Company shall not be obliged to give the Customer any further notice of any intended sale.

10.6
The Company will sell the Vessel/s by any method(s) reasonably available to achieve a selling price reasonably obtainable in the open market, taking into account the costs of sale.

10.7
If the Vessel/s cannot reasonably and economically be sold (for any reason whatsoever) or they remain unsold despite the Company’s efforts, the Customer authorises the Company to treat them as abandoned by the Customer and to destroy or otherwise dispose of them at the Customer’s cost.

10.8
The Customer will pay the Company’s reasonable costs incurred in administering the debt collection and sale process described in this clause. These costs will include (without limitation) auction costs, removal costs, cleaning costs and the reasonable charges for the Company’s own time.

10.9
If the Customer’s Debt is paid to the satisfaction of the Company prior to the Vessel/s being sold, the Company shall restore the Customer’s access to the stored Vessel/s.

11.
The Customer agrees that in the event of any legal action being instituted against the Customer pursuant to this Agreement or as a result of a breach of this Agreement, the Customer shall pay all the costs incurred in respect thereof on an attorney and own client scale, including all collection fees and any tracing charges that may be incurred from time to time.


12.
The Company shall have right of parate executie, as set out in clause 10, the meaning and effect of which the Customer declares to be fully acquainted.

LIMITATION OF LIABILITY:

13.
The Company shall not be liable to the Customer or any third party, whether in contract, delict or otherwise, for any direct, indirect or consequential damage(s) to any Vessel/s in or around the Boatyard, whether foreseeable or not, and whether or not arising from or in connection with the actions or omissions of any staff of the Company.

BREACH:

14.
If the Customer:

14.1
commits a material breach of this Agreement and fails to remedy such breach within the time period specified in terms of this Agreement or as may be specified by the Company by way of written notice to the Customer, as the case may be; or

14.2
goes into provisional or final liquidation or has a petition presented for the Customer’s winding up or liquidation; or

14.3
commits a material breach of this Agreement that is not remediable 

then (and in any such case) the Company may, without prejudice to any other rights or remedies in law, including the right to claim damages and the right to require specific performance, and without being liable to the Customer for any loss or damage which may be occasioned as a result of early termination of the Agreement, give written notice to the Customer to terminate this Agreement and implement the remedies set out herein.

INSURANCE:

15.
The Customer hereby acknowledges that the Company does not carry any independent insurance which in any way covers any loss whatsoever that the Customer may have suffered in respect of the Services rendered by the Company. The Customer hereby expressly releases and indemnifies the Company and its employees, directors and agents from any liability for any losses and/or damages (including consequential and indirect losses) to any of the Vessels in or about the Boatyard, nor shall the Company be liable to the Customer or agents thereof while in or about the Boatyard and this indemnity extends to any claims by such persons.

16.
Any Vessel stored in the Boatyard shall be so stored at the Customer’s sole risk and the Customer hereby assumes sole responsibility for the safety of the Vessel and any loss or damage to the Vessel stored by the Customer in the Boatyard. The Customer is strongly advised to make its own arrangements to take out insurance cover.


WARRANTIES:
17.
The Customer hereby warrants to and in favour of the Company that:

17.1
The Customer is the lawful owner of the Vessel stored at the Boatyard and, where applicable, the natural person (i.e. the Signatory, as defined in clause 3 and as set out in the Application for Storage) signing on behalf of the Customer is duly authorized by the Customer to store the Vessel;

17.2
The Customer agrees to abide by any rules set by the Company governing the use of the Boatyard from time to time and to comply with any reasonable instructions of the Company’s employees, agents or contractors at the Boatyard;

17.3
The Customer confirms that the payment of any harbour fees and levies is the sole responsibility of the Customer;

17.4
The Customer undertakes that the premises of the Boatyard shall not be used in the contravention of any fishing laws or regulations.

And the Customer hereby agrees to pay for all costs which may be incurred by the Company as a result of the Customer’s breach of the above warranties and furthermore indemnifies the Company against any claim or cause of action arising (including those of a third party) out of the Customer’s use of the Boatyard or access thereto.

PAYMENT FOR FUEL AND OTHER SERVICES:
18.
The Customer acknowledges that:

18.1
The Company cannot process any debit, credit or other cards not clearly specified in this clause.

18.2
The supply of fuel to the Customer will only be effected by way of cash, garage card (Petrol card), EFT Payment or deposit on the following basis:

18.2.1
In respect of a garage card (petrol card), the Company can only facilitate the garage/petrol cards attached to the major/main stream South African banks. Before taking fuel the Customer must ensure that its garage/petrol card is compatible with the Company’s card facility and that the Customer has sufficient credit limit to cover the amount of fuel purchased;

18.2.2
In respect of EFT Payments, same must be effected before taking fuel, alternatively an EFT Payment must be effected on the first business day after taking fuel. Should the Customer fail to effect the said EFT Payment/s, no further fuel will be supplied to that Vessel/s and the Company’s rights are reserved in respect of the recovery thereof. In addition, the concession regarding EFT payments after taking fuel will be withdrawn;

18.2.3
In respect of a deposit the Company shall determine the amount by the average fuel used per month and the Customer shall be responsible to ensure that adequate funds are available in the account to cover the cost of fuel. Further, if the deposit is depleted no fuel will be supplied. 

FURTHER TERMS OF USE:
19.
The Customer shall immediately notify the Company in writing of any change in the Customer’s debit order details (if applicable) and contact details (including the Customer’s email address) set out in the Application for Storage.

20.
Any party shall be entitled to terminate this agreement upon 1 (ONE) months written notice delivered to the other party.

21.
The Customer agrees not to let, sublet or assign the whole or any part of the Boatyard without the written consent of the Company in each instance.

Initialled by: Customer _______ Company _______


